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HARVEY, Senior United States District Judge

DATED: Decenber , 2002

In this civil action, plaintiff LaSalle Bank National
Associ ation (“LaSalle Bank”) is seeking specific performance of a
contract and al so damages for breach of contract. Naned as the
sole defendant is Lehman Brothers Holdings, Inc. (“Lehman”).
Plaintiff LaSalle Bank is a nationally chartered bank | ocated in
II'linois, and defendant Lehrman is a Delaware corporation with its
principal place of business in New York City. D versity

jurisdiction exists under 28 U S.C. 8§ 1332(a). The question



presented is whether plaintiff or defendant should bear the |oss
resulting fromthe default of a commrercial nortgage.

Pursuant to Scheduling Orders entered by the Court, the
parties have engaged i n extensive di scovery. Presently pending are
a notion for summary judgnment filed by plaintiff LaSalle Bank and
also a notion for sunmary judgnent filed by defendant Lehman. The
parti es have submitted | engt hy nmenoranda and vol um nous exhibits in
support of and in opposition to the pending notions. A hearing on
t he pendi ng noti ons has been held in open court. For the reasons
stated herein, the Court will grant the motion for summary judgment
of plaintiff LaSalle Bank and will deny the motion for summary
judgment of defendant Lehman.

I

Backgr ound Facts

The contract at issue was executed by Lehman and First Union
Commerci al Mortgage Securities, Inc. (“First Union”) on Novenber 1,
1997. Termed a Mortgage Loan Purchase Agreenent (“MPA’), the
contract provided for the sale by Lehman to First Union of nore
than two hundred commercial and nulti-famly nortgage | oans. The
claims in this action concern one of those |oans with an original
princi pal balance of $9 mllion. Pursuant to the MPA, the
nortgages were to be deposited by First Union into a trust fund
whi ch included the nortgage | oan at issue anong sonme 429 others
with a face value of over $2.2 billion. It was intended that the
trust fund would be created and certificates would be issued
pursuant to a Pooling and Service Agreenent (“PSA’) bearing the

sane date as the MLPA. Parties to the PSA were First Union, First
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Union National Bank, CRIIM MAE Services Limted Partnership
(“CvBLP’), LaSalle Bank and ABN AMBRO Bank, N.V. (“AMBRO Bank”).
Plaintiff LaSalle Bank serves as the Trustee of the trust in
guesti on.

Under the PSA, plaintiff LaSalle Bank as Trustee is
responsi bl e for allocating cash flows generated by the | oans. The
nortgage | oans are to be serviced and adm ni stered by First Union
Nati onal Bank as the Master Servicer and CVMBLP as the Special
Servicer, wth AVMRO Bank acting as the fiscal agent. The Master
Servicer services nortgage |oans which are performng, and the
Speci al Servicer services non-perform ng | oans.

In the MPA Lehman nmade nunerous representations and
warranties with regard to each nortgage loan it sold pursuant to
t he M_PA. According to 8 3(b) of the MPA, Lehman nade these

representations and warranties “for the benefit of the Purchaser
and the Trustee for the benefit of the Certificatehol ders.”
Section 3(c) of the MLPA provides that if Lehman recei ves notice of
a breach of its representations and warranties, it has the duty to
cure the breach or repurchase the affected nortgage | oan.

On Novenber 25, 1997, the nortgage | oans were “securitized.”
Various classes of investnent certificates, each class bearing a
different paynment priority and corresponding |evel of risk, were
of fered for sale pursuant to a Prospectus Suppl enent.! The | owest -

rated class, which bore the “first dollar loss” incurred by the

trust, was known as the “B-piece.” CRIIM MAE, Inc. (“CM”), which

The Prospectus Supplenment |isted the representations and
warranties made by Lehman in the MPLA
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is the owner of CM.SP, purchased the entire B-piece for $170
mllion.

Prior to the execution of the MLPA and the PSA, CM sent First
Uni on and Lehman a Quote Letter setting forth the ternms under which
it would purchase the B-piece. Under the terns set forth in the
Quote Letter, Lehman was required to provide CM with copies of its
underwriting files so that CM could “re-underwite” the | oans.
CM then had the right to demand that |oans not approved by it
would not be included in the pool.? After CM conpleted re-
underwriting the loans, it was required to transfer the |oan
docunents it had received fromLehman to CVMSLP

At issue in this case is a $9 million mortgage loan which
Lehman sold to First Union as a part of the MLPA. The loan in
question was originated in 1997 and was secured by a large parcel
of improved industrial property located in Farmingdale, New Jersey.
This real property (“the FEL Facility’”) consists of 112 acres and
contains nine one-story buildings. From 1987 wuntil 1997 the
property was owned by Dr. William D. Hurley (“Hurley’”) and leased
to his company known as Frequency Engineering Laboratories (“FEL”).
The FEL Facility has had a | ong history of environnental problens.
FEL was a governnment contractor which manufactured mlitary
comuni cati ons equi pnent and weapons systens. The manufacturing
process involved the use of heavy netals and volatile organic
sol vents.

During the 1980's, the FEL Facility was cited by the New

2CM exercised this option and rejected seven |loans totaling
over $40 million.



Jersey Departnent of Environnmental Protection (“NJDEP") for severa
envi ronnmental infractions. In 1994, Aqua Terra Environnental
Services Corp. (“AquaTerra”) perfornmed a Phase | environnental site
assessnment® on the FEL Facility. Based on its investigation,
AquaTerra concluded that there was potential soil and groundwater
contam nati on and recommended a regul atory conpliance audit and a
subsurface investigation to determne the extent of any
contam nation. In 1996, AquaTerra perforned a Phase | assessnent
update for the FEL Facility, again recommendi ng that a subsurface
i nvestigation be perforned in order to determ ne whether any soi
or groundwat er contam nation exi sted.

In August 1996, TTI Environnental, Inc. (“TTI”) conducted
limted soil and groundwater sanpling at the FEL Facility as
recommended by AquaTerra. TTI’s investigation reveal ed groundwat er
contam nation and levels of wvolatile organics (“VOCs”) which
exceeded NJDEP ground water quality standards.* Inits report, TTI
recommended further evaluation of the groundwater.

After receiving the TTI report, Hurley retained the law firm
of Farer Siegal Fersko (“Farer Fersko”) to provide advice on

environnental matters related to the FEL Facility. On August 19,

3A Phase | investigationis the initial step in assessing the
environmental risks of a property and is designed to identify areas
of concern which may need further investigation. If a Phase |

investigation reveals areas of —concern, then a Phase 11
i nvestigation is perforned.

“I'ncl uded were the volatile organics trichloroethene
tetrachl oroet hene and t he sem -vol atile organic
hexachl or obut odi ene, all of which exceeded NJDEP st andards.
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1996, Farer Fersko sent Hurley a letter setting forth its
reconmendati ons based on its review of the avail abl e envi ronnent al

reports. Farer Fersko reconmended, inter alia, that Hurl ey report

t he presence of hazardous substances on the property to the NJDEP
and institute a plan to determine the extent of groundwater
cont am nation

In June of 1997, Farer Fersko hired Phoeni x Environmental
Managenent, 1Inc. ("“Phoenix”) to conduct another environnental
assessnment of the FEL Facility. Phoenix installed five permanent
monitoring wells around one of the buildings |ocated on the FEL
Facility to test for the presence of five specific netals. Phoenix
did not test for the presence of VOCs. The results of three rounds
of testing showed el evated | evel s of one of the five nmetal s t hought
to be of concern. Phoeni x issued a report, referencing and
attaching the 1996 TTl report, recomendi ng that no further action
be taken with respect to soils or groundwater contam nants.

On Septenber 23, 1997, Farer Fersko submtted to the NJDEP
Hurley’'s application requesting that the NIDEP enter into a
Menor andum of Agreenent (“MOA’) addressing environnmental issues at
the FEL Facility. The application was signed by Hurley and
di sclosed the fact that certain netals had been found in the
groundwat er on the FEL Facility.

At this same tine, Hurley was seeking refinancing of the FEL
Facility. He transferred the FEL Facility to an entity owned by
him and known as WDH Howell, LLC (“Howell”), and he applied to
Hol I i day Fenoglio, L.P., a Florida nortgage entity (“Holliday”),
for a loan. Holliday had a contract with Lehman whereby Hol | i day
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woul d | ocate and originate commercial nortgage |oans and Lehman
woul d agree to purchase these | oans fromHolliday for inclusion in
a nortgage pool. On COctober 8, 1997, Holliday, by way of a
Mort gage and Security Agreenent, extended a nortgage | oan to Howel |
in the amount of $9 mllion which was secured by the FEL Facility
(the “FEL Facility Mortgage Loan”). Def endant Lehnan | ater
pur chased this comercial nortgage |l oan fromHolliday and resold it
to First Union pursuant to the M.PA of Novenber 1, 1997.°

Pursuant to the terns of the FEL Facility Mrtgage Loan,
Hurl ey, as an i ndemnitor together with Howel |, represented that the
property was in full conpliance with all applicable |aws and that
all representations and warranti es nmade by each indemitor in any
| oan docunent were true and correct. In addition, Hurley and
Howel | al so executed on October 8, 1997 an Environnental |Indemity
Agreenent in which they made nunerous representati ons and covenants
concerning the environnental condition of the FEL Facility. A
breach of any one of +these representations and covenants
constituted a default under the ternms of the FEL Facility Mrtgage
Loan.

On October 10, 1997, just two days after the nortgage | oan
closed with Lehman, Hurl ey signed the proposed MOA with the NJDEP
allowing him to undertake an investigation and renediation of

envi ronnmental contam nation at the FEL Facility. On COctober 23,

°Hol I i day and Lehman had previously, on Decenber 16, 1996
entered into an agreenent whereby Holliday would originate
comercial real estate |loans which would then be purchased by
Lehman for the purpose of securitizing such | oans.
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1997, Hurley sent the NJDEP a copy of the Phoenix report and the
attached TTI report.

When the NJDEP conpleted its review of the Phoenix report, it
determined that the report and Phoenix’s investigation were
deficient. In a letter dated June 1, 1998, the NIDEP expl ai ned
t hat one of the deficiencies in Phoenix's assessnment was that VOCs
had not been sanpled in the nonitoring wells nor nentioned in
Phoeni x’s report. Further environnmental testing was perfornmed on
the FEL Facility in April 1999, in Septenber and Oct ober 1999, and
in May 2001. Each test revealed | evels of VOCs far exceeding the
NJDEP groundwater quality standards.

In April 2000, the FEL Facility Mrtgage Loan was transferred
to CVMSLP for special servicing because Howell had defaulted in
maki ng nort gage paynents. After CVSLP began servicing the loan, it
had anot her Phase | assessnent perfornmed on the FEL Facility, which
reveal ed serious environnental contam nation. On August 3, 2000,
CVBLP instituted a foreclosure action against the FEL Facility

property in a state court in New Jersey. LaSalle National Bank v.

WH Howell, LLC, et al., No. F-12652-00 (Superior Court of New

Jersey, Chancery Division, Mnnouth County). That action was
stayed when Howell sought Chapter 11 bankruptcy protection on
January 18, 2001 in the United States Bankruptcy Court for the
District of New Jersey. [In re W H Howel |, LLC, Bankruptcy No. 01-

50618 (United States Bankruptcy Court for the District of New
Jersey). On May 24, 2001, Hurley hinmself and the FEL Facility al so
sought protection under Chapter 11 of the Bankruptcy Code in the



Bankruptcy Court.®

By | etter dated Decenber 11, 2000, CVSLP notified LaSal | e Bank
and others that the warranties and representations set forthin the
M_PA had been breached because the FEL Facility property was
environnmental ly contam nated at the tinme of the | oan. The request
was made that the Master Servicer demand that Lehman cure or
repurchase the | oan pursuant to 8 2.03(a) of the PSA. A copy of
that letter was sent to Lehman. On January 25, 2001, Lehman deni ed
t he exi stence of any breach.

On August 1, 2001, plaintiff LaSalle Bank filed this civi
action in this Court. In its conplaint, plaintiff alleges that
Lehman breached certain representati ons and warranti es and certain
remedi ation provisions of the MPA It is alleged that,
notwi t hstandi ng representati ons and warranties of Lehman, the FEL
Facility was environnmental ly contam nated at the time of the sale,
and that the borrower was in default under its nortgage at the tine
that the M.PA and the PSA were executed. In Count 1 of the
conplaint, plaintiff LaSall e Bank seeks specific performance of the
contract, and in Count 2, plaintiff LaSalle Bank has demanded
damages for breach of contract.

Lehman answered the complaint and filed a motion for judgment
on the pleadings on the ground that LaSalle Bank did not commence
this action within +the applicable three-year statute of
limitations. After converting Lehman’s motion into a motion for

summary judgment, this Court denied that motion. See lLaSalle Bank

®These cases are still pending before the Bankruptcy Court in
Trenton, New Jersey.



Nat’l Ass’'n v. Lehman Bros. Holdings, Inc., 188 F.Supp.2d 595
(D.Md. 2002). Defendant Lehman has now filed a renewed notion for
summary judgnent, and plaintiff LaSalle Bank has also filed a
nmotion for summary judgnent. It is these notions which are before
the Court for decision.

I

Summary Judgnent Principles

It is well established that a party noving for summary
j udgnent bears the burden of showi ng the absence of any genui ne
issue of material fact and that it is entitled to judgnent or

partial summary judgnment as a matter of law. Barwick v. Celotex

Corp., 736 F.2d 946, 958 (4th G r. 1984). The novant's burden may
be nmet by consideration of affidavits, exhibits, depositions and
ot her discovery materials. 1d. The burden is on the noving party
at the summary judgnent stage to show that there is an absence of

evi dence to support the nonnoving party's position. Celotex Corp.

v. Catrett, 477 U.S. 317, 325 (1986).
VWhile the facts and all reasonabl e i nferences drawn t herefrom
must be viewed in the |light nost favorable to the party opposing

the notion, Ross v. Communications Satellite Corp., 759 F.2d 355,

364 (4th Cr. 1985), when the noving party has carried its burden
under Rule 56, its opponent nust do nore than sinply show that
there is some netaphysical doubt as to the material facts.

Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S. 574,

586 (1986). "'Anere scintilla of evidence is not enough to create

a fact issue; there nust be evidence on which a jury mght rely.

Barwi ck, 736 F.2d at 958-59 (quoting Seago v. North Carolina
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Theaters, Inc., 42 F.R D. 627, 640 (E.D.N. C. 1966), aff'd, 388 F. 2d

987 (4th Cir. 1967), cert. denied, 390 U.S. 959 (1968)). Moreover,

only disputed issues of material fact, determ ned by reference to
the applicabl e substantive law, will preclude the entry of summary
j udgnent . "Factual disputes that are irrelevant or unnecessary

will not be counted." Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 248 (1986). The Fourth Circuit has stated that, with regard
to notions for summary judgnent, the district courts have "an
affirmative obligation . . . to prevent “factually unsupported

claims and defenses' fromproceeding to trial." Felty v. G aves-

Hunphreys Co., 818 F.2d 1126, 1128 (4th Cr. 1987) (quoting
Catrett, 477 U.S. at 323-24).

Applying these principles to the facts of record here, this
Court has concluded that the notion of plaintiff LaSalle Bank for
sumary judgnment nust be granted and that the notion for sunmary
j udgnent of defendant Lehman nust be deni ed.

11

Applicable Principles of Law

Both the MPA and the PSA provide that they should be
construed according to New York law. Maryl and has recogni zed t hat
the parties to a contract nay agree as to the | aw which will govern

their transaction. National dass, Inc. v. J.C Penney Properti es,

Inc., 336 Md. 606, 610 (1994).

Under New York | aw, an action for breach of contract requires
proof of: (1) a contract; (2) performance of the contract by one
party; (3) breach by the other party; and (4) damages. Wbrldcom
Inc. v. Sandoval, 701 N. Y.S.2d 834, 836 (N. Y. Sup. C. 1999)(citing
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Rexnord Holdings v. Bidermann, 21 F.3d 522, 525 (2d Cr. 1994)).

A buyer may hold a seller accountable for breach of an express
warranty upon a showing: (1) that the plaintiff and defendant
entered into a contract; (2) that the contract contai ned an express
warranty by the defendant with respect to a material fact; (3) that
the warranty was part of the basis of the bargain; and (4) that the

def endant breached the express warranty. Pronuto v. WAste Mint.,

Inc., 44 F.Supp.2d 628, 642 (S.D.N. Y. 1999). 1In order to trigger
a repurchase obligation of the seller, any breach of warranty nust

be a materi al breach. See Mdirgan Guaranty Trust Co. of New York v.

Bay View Franchise WMrtgage Acceptance Co., 2002 W 818082

(S.D.N.Y. April 30, 2002).
|V

Plaintiff’'s Mtion for Sunmary Judgnent

Pursuant to the MLPA, Lehman nust, if it received notice of a
breach of its representations and warranties relating to a nortgage
| oan sold thereunder, within ninety days after recei pt of notice of
the breach (1) cure such breach in all respects or (2) repurchase
the nortgage loan in question fromthe Trustee pursuant to the PSA
at a price equal to the purchase price. Section 3(c), MPA In
support of its notion for sunmary judgnent, plaintiff asserts that
def endant Lehman breached vari ous representati ons and warranties in
the MPA relating to environnmental contam nation of the FEL
Facility property. The parties now agree that when the nortgage
loan was nmade by Holliday, the property was environnentally
contamnated as a result of the presence of netals and organic

conmpounds in the ground water. Such contam nation did not satisfy
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New Jersey ground water quality control standards and required
extensi ve renedi ati on whi ch woul d adversely affect the val ue of the
nort gaged real property.

Plaintiff contends that Schedule | of the MPA sets forth
numerous material representations and warranti es made by Lehman.
Plaintiff contends that Lehman breached warranties xiv, xX, XXii
and xlvi of Schedule |I of the MLPA. According to plaintiff, each
and every one of these breaches triggered Lehman’s duty to cure the
breach or to repurchase the FEL Facility Mrtgage Loan.

In opposing plaintiff’s notion for summary judgnent, Lehman
first argues that the warranties nade by it in the M_PA were not a
part of the basis of the bargain. Pursuant to the applicable | egal
principles, this Court nust disagree.

I n det erm ni ng whet her the warranti es nade by a def endant were
a part of the basis of the bargain between the parties, the
critical question is “whether the buyer believed it was purchasing
the seller’s promse as to the [warranty’s] truth.” CBS, Inc. v.

Ziff-Davis Publ’g Co., 554 N Y.S. 2d 449, 453 (1990). Inclusion of

a warranty in a “Representations and Warranties” section of a
contract establishes that the warranty was part of the bargain
reached by the parties. Metronedia Co. v. Fugazy, 983 F.2d 350,
360 (2d Gir. 1992).

The warranti es made by Lehnman were set forth in sone detail in
Schedul e | attached to the MLPA. Schedule | clearly constitutes a
“representations and warranties” section of the contract between
the parties. The Court accordingly concludes that the warranties

relied upon by plaintiff LaSalle Bank were a part of the basis of
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t he bargain reached by the parties in the MPA
(a)

Warranty Xiyv

In Warranty xiv, Lehman represented that no material defaults
exi st ed under any of the nortgages sold by it pursuant to the M.PA
Warranty xiv states in pertinent part:

O her than paynents due but not yet 30 days or
nore delinquent, (A there is no material

def aul t, br each, violation or event of
acceleration, and there is no other materia
def aul t, br each, violation or event of

acceleration, existing wunder the related
Mortgage Note or each rel ated Mortgage ...

Section 9.1 of the Mortgage and Security Agreenent of COctober
8, 1997 between Hol | i day and Howel | defines an event of default as
including any false or msleading representation or warranty by
Howel | or Hurley in any “Loan Docunents” and any failure to perform
any obligation under the Environmental Indemmity Agreenent. In
t hi s nortgage agreenent, Howel | represented that it “had not failed
to disclose any material fact that could cause any representation
or warranty made [in the nortgage] to be nmaterially m sleading.”
Wth respect to the environnental condition of the property, Howell
represented that the property was in conpliance with all applicable
laws. In addition, Howell nade nunmerous other representations in
the Environnmental Indemity Agreenent.

Plaintiff argues that evidence of record here reveal s numerous
m srepresentati ons by Howel | and Hurl ey regardi ng t he envi ronnent al

condition of the FEL Facility. Plaintiff sets forth el even all eged
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m srepresentations each of which, according to plaintiff,
constituted a nmaterial breach  of Howel | and Hurley’s
representati ons.

Def endant first argues that plaintiff’s reliance on Warranty
Xiv is an attenpted end run around VWArranty XxxX. According to
Lehman, it represented in Warranty xx that it had no know edge of
material and adverse environnental conditions other than those
disclosed in the referenced environnmental reports. Def endant
contends that plaintiff's interpretation of Warranty xiv would
require that Lehman be responsible for warranties of adverse
envi ronnmental conditions which were not disclosed in the reports
t hensel ves. Defendant nmaintains that plaintiff’s interpretation of
Warranty xiv would render Warranty xx superfl uous.

On the record here, this Court concludes that the
interpretation of Warranty xiv relied upon by plaintiff does not
render Warranty xx superfluous. Warranty xiv addresses materi al
defaults in the wunderlying nortgage loans while Warranty xx
addresses environnental due diligence and Lehman’s know edge of
environmental conditions not disclosed in certain referenced
reports. As plaintiff points out, there is nothing in the MPA
t hat excul pates Lehman fromliability for the default of Howell and
Hurley nerely because the facts were not uncovered by Lehman’s
envi ronnmental due diligence. The Court cannot agree with Lehnman
that it would be unfair to hold Lehman accountable for adverse
environmental conditions of which it was not aware. Presumably,
Lehman woul d have a viable claim against Holliday, Howell and

Hurley if Howell and Hurl ey breached warranti es and representati ons
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in the underlying FEL Facility Mortgage Loan.’

The record here discloses that Howell and Hurley were in
default of the FEL Facility Mdirtgage Loan as a result of nmultiple
m srepresentations nmade by them regarding the environnmental
condition of the nortgaged property. The representations and
warranti es made by Howel | and Hurley in the Environnental Indemity

Agreenment were quite broad. They represented, inter alia, that

there are no past or present releases of hazardous substances on
t he property nor past or present non-conpliance with environnental
| aws whi ch were not disclosed in the environnental reports givento
the lender Holliday. Howell and Hurley further represented that
they had provided to the lender Holliday any and all information
relating to conditions in, on, under or fromthe nortgaged property
as known to them Evi dence of record discloses that Howell and
Hurl ey withheld critical information relating to the environnental
condition of the FEL Facility property. Such information was
clearly material. Howel |l and Hurley failed to disclose, inter
alia, (1) elevated |l evel s of VOCs i n excess of NJDEP standards, (2)
environnmental infractions docunented in two prior NJDEP reports,
and (3) communications with the NJDEP relating to the application
for the MOA which was |ater executed by the NJDEP. In addition

Howel | and Hurley failed to disclose the fact that Phoenix had
recommended further testing for VOCs but that Farer Fersko and

Hurl ey had told Phoenix not to test for those substances.

'Repur chase by Lehnman of the FEL Facility Mrtgage Loan woul d
entitle it to assert a secured cl aimagainst Howell and Hurley in
t he pendi ng bankruptcy proceedi ngs.
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Paragraph 1 of the Environnental Indemity Agreenent, inter
alia, contained the follow ng Warranti es and Representations:

(e) [Howell and Hurley]...do not know of, and
have not received, any witten notice or other
communi cation from any person or entity

(including but not limted to a governnenta
entity) relating to Hazardous Substances or
Renedi ation (defined below?® thereof, of

possible liability of any person or entity
pursuant to any Environnmental Law, other
environmental conditions in connection wth
the Property, or any actual or potential
adm nistrative or judicial proceedings in
connection with any of the foregoing; and

(f) [Howel | and Hurley]...have truthfully and fully
provided to [Lender], in witing, any and all
information relating to conditions in, on, under or
fromthe Property that is known to...[either Howell
or Hurley] and that is contained in files and
records of...[Howell and Hurley], including but not
limted to any reports relating to Hazardous
Substances in, on, under or from the Property
and/or to the environmental condition of the
Property.

It is apparent from evidence of record here that Howell and
Hurl ey were so anxious to secure the loan fromHolliday that they

attenpted to conceal existing environnental contam nation by

8As defined in the Environnental | ndermity  Agreenent,
“Renedi ation” includes but is not |imted to “any response,
remedi al , renoval, or corrective action; any activity to clean up,
detoxify, decontam nate, contain or otherwise renediate any
Hazar dous Substance; any actions to prevent, cure or mtigate any
Rel ease of any Hazardous Substance; any action to conply with any
Environnental Laws or with any permts i ssued pursuant thereto; any
i nspection, investigation, study, nonitoring, assessnent, audit,
sanpling and testing, |aboratory or other analysis, or evaluation
relating to any Hazardous Substances. . . .~
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failing to disclose in the | oan docunents nunerous material facts
concerning the environnmental <condition of the FEL Facility
property. Indeed, Farer Fesko addressed a letter to Hurley dated

August 19, 1996 in which it was stated, inter alia, that ground

wat er sanpl es reveal ed | evel s of contam nants including netals and
vol ati |l e organi cs above NJDEP qual ity standards, that the 1994 and
1996 assessnents i ndi cated t hat hazardous substances or wastes from
prior operations at the site had likely inpacted the environnent
and t hat Farer Fesko was advising that the identified contam nation
be pronptly reported to the NJDP so that a conprehensive response
pl an could be inplenented. Six separate paragraphs of this August
19 letter, several of which contained the statenents |isted above,
were elimnated in the August 20 version of that |letter which was
sent by Hurley to Holliday in support of Howell’s application for
the $9 mllion nortgage loan. Although the Farer Fesko |letter of
August 20 was submtted as a part of Howell’s representations
concerning the environnental condition of the FEL Facility
property, it did not contain the adverse comments which Farer Fesko
had included in its August 19 letter to Hurley.

This Court concludes that evidence of record establishes as a
matter of law that the FEL Facility Mrtgage was in default on
Novenmber 25, 1997. This default was material and constituted a
breach of the warranty made by Lehman in Warranty xiv of the MPA.

(b)

VWarranties xxii and xl vi

Warranties xxii and xlvi of the MPA both deal with the

ori gination standards under which the nortgage | oans were made. In
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Warranty xxii, Lehman represented that the nortgagor of each
property had covenanted to maintain the related property in
conpliance with all applicable |laws and that the originator had
performed “the type of due diligence in connection with the
origination of such Mortgage Loan custonmarily perfornmed by prudent
institutional comrercial and nmultifamly nortgage |enders.” In
Warranty xlvi, Lehman represented that, “[t]he origination,
servicing and collection practices used by [Lehman] or any prior
hol der of the Mortgage Note have been in all respects | egal, proper
and prudent and have net customary industry standards.”

In contending that defendant Lehman breached these two
warranties, plaintiff argues that the origination and underwiting
practices of Holliday and Lehman with respect to the FEL Facility
Mort gage Loan di d not neet Lehman’s own underwriting gui del i nes nor
did they neet industry standards. Plaintiff has |isted nunerous
ways in which Lehman all egedly breached these two warranties. 1In
response, defendant Lehman asserts that the record here does not
di scl ose a breach by Lehnman of either one of these two warranti es.

The parties rely on expert deposition testinony in support of
the positions they have taken on this issue. Plaintiff refers to
the testinony of Ronald F. Geenspan (“G eenspan”), an expert on
underwriting and the securitization of | oans. Geenspan testified
that the origination and underwiting practices of both Lehnan and
Hol | i day were not prudent and did not neet industry standards.
Lehman in turn relies on the expert testinony of Thomas R Vetrano
(“Vetrano”). Vetrano testified that Lehman’s underwiting

deci si ons were “reasonabl e, based upon the informati on available to
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Lehman Brothers at the time of the closing of the loan.” Vetrano
specifically acknow edged, however, that he was rendering an
opinion only as to Lehnman’s underwiting practices and not as to
t hose of Hol li day.

On this record, the Court concludes that the origination and
underwriting practices of both Holliday and Lehnman with respect to
the FEL Facility Mdrtgage Loan were not prudent and did not neet
i ndustry standards. The evidence here reveals that Lehman and

Hol liday, inter alia, did not follow AquaTerra s reconmendation

t hat, even t hough t he Prospectus Suppl enent informed i nvestors that
Phase | recomendations were being followed, a subsurface
i nvestigation should be perforned before the closing. Mreover
evidence of record indicates that Lehman and Holliday did not
obtain a new Phase | report before the closing as required by
Lehman’s guidelines and as represented in the Prospectus
Suppl enent . Rat her, Lehnman obtained an updated environnental
assessnent from AquaTerra only after the loan had closed,® and in
requesting such a report, Holliday suggested to AquaTerra that it
conme to the sane conclusions as did AquaTerra’s earlier report.
This Court concludes that the expert testinony of G eenspan
that the underwiting practices of Lehman and Hol | i day di d not neet
industry standards is not controverted on the record here.
Def endant’ s expert Vetrano offered no opinion as to the quality of

Holliday’s underwiting of the FEL Facility Mortgage Loan, but

°Nei t her Lehman nor Holliday had ever previously ordered a
third-party environnmental report after a loan of this sort had
cl osed.
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opined nerely that Lehman's wunderwiting of the |oan was
“reasonabl e.” At no point in his testinony did Vetrano state, as
represented in Warranties xxii and xlvi, that the underwiting
practices of both Lehman and Holliday were prudent and net
customary industry standards.

Def endant argues that CM did its own “re-underwiting” and
that as a result of its due diligence CM should be the party to
bear the loss. But CM was nerely the purchaser of the so-called
“B-piece,” and the due diligence conducted by it was done solely
for its own account as a certificateholder. CM had no duty to
undertake any due diligence on behalf of the trust or any of the
ot her certificateholders. LaSalle Bank, as the Trustee, had the
right torely in the event of default on Lehman’ s representations
and warranties, including those relating to the origination and
underwriting practices enployed by Hol I i day and Lehnman wi t h respect
to the FEL Facility Mortgage Loan.

Evi dence of record here establishes as a matter of |aw that
the origination and underwiting practices of both Holliday and
Lehman with respect to the FEL Facility Mrtgage Loan were not
pr udent and did not nmeet customary industry standards.
Accordingly, this Court concludes that Lehman breached both

Warranty xxii and Warranty xlvi of the MPA *°
(c)

°Si nce the Court has concl uded t hat def endant Lehman breached
Warranty xiv, Warranty xxii and Warranty xlvi, and nust therefore
repurchase the nortgage loan at issue, it is not necessary to
address plaintiff’s contention that Lehman al so breached Warranty
XX.
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Summary - Breach of Warranties

In sum the Court is satisfied that Lehman and not LaSalle
Bank nmust bear the | oss arising as a result of the nortgage default
of Hurley and Howell. Under the various docunents included in the
record here, Lehman and not LaSal |l e Bank assuned the risk that the
nort gaged property was environnmentally contam nated when the $9
mllion was | oaned to Hurl ey.

As Trustee, LaSalle Bank was not involved in any way in the
origination of the loan and had the right under the various
agreenents to | ook to Lehnan and its representati ons and warranti es
to protect itself from loss resulting from the default.
Plaintiff’s notion for summary judgnent will therefore be granted.

\Y

Def endant’s Mdtion for Sunmary Judgnent

Besi des opposing the notion for sunmmary judgnent of plaintiff
LaSal l e Bank, defendant Lehnan has itself noved for sunmmary
judgnent. |In support of its notion, defendant Lehman contends: (1)
that plaintiff LaSalle Bank is not the real party in interest under
Rule 17(a), F.R Cv.P., because evidence shows that CVMSLP is the
only real party ininterest; (2) that plaintiff’s clains are barred
by the Maryland three-year statute of limtations; (3) that the
warranties at issue cannot be enforced against Lehman due to
envi ronnment al di scl osures whi ch Lehman nade to First Union prior to
the closing on the sale of the nortgage |oan; and (4) that since
def endant Lehman was not provided with reasonably pronpt notice of
the alleged breaches of warranty, enforcenment of the cure or

repurchase clause of the M.PA is barred.
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(a)

Real Party In Interest

Relying on Rule 17(a), F.R Gv.P., Lehman contends that the
PSA grants CMSLP the exclusive right to bring suit when a loan is
referred to it for special servicing. According to Lehman, there
is no provision in the PSA expressly authorizing LaSalle Bank to
prosecute clains relating to |oans which have been referred for
special servicing to CVMSLP

Rul e 17(a) provides in pertinent part as foll ows:

Every action shall be prosecuted in the name

of the real party in interest. An executor
adm ni strator, guardi an, bailee, trustee of an
express trust, ... may sue in that person’s

own nanme Wi thout joining the party for whose
benefit the action is brought

The purpose of Rule 17 is to ensure that an action i s brought
by a person who has the right to enforce the claimand who has a

significant interest in the case. Virginia Elec. & Power Co. V.

West i nghouse Elec. Corp., 485 F.2d 78, 83 (4th Cr. 1973). Wether

aplaintiff isentitledto enforce the asserted right is determ ned
according to substantive law. 1d. As noted herein, both the MPLA
and the PSA by their terns are governed by New York |aw. Thi s
Court must therefore look to New York law to determ ne whether
LaSal | e Bank as Trustee under the PSA is entitled to bring this
action.

Under New York law, a trustee’'s powers are defined in the

trust instrument. Col orado & Southern Ry. Co. v. Blair, 214 N.Y.

497, 511-12 (1915). In this case, the PSA defines the powers of
both the Trustee and the Special Servicer. Section 2.01 of the PSA
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provi des that First Union “does hereby assign, sell, transfer, set
over and otherw se convey to the Trustee in trust ... all the
right, title, and interest” that First Union then held in the
nortgages. Section 8.02(iii) states:

the Trustee shall be under no obligation

toinstitute, conduct or defend any litigation
hereunder or in relation hereto at the
request, order or direction of any of the
Certificatehol ders, pursuant to the provisions
of this Agr eenment, unl ess such
Certificateholders shall have offered to the
Trustee reasonable security or indemity
agai nst the costs, expenses and liabilities
whi ch may be incurred therein or thereby.

Section 3.01(b) gives CMSLP as Special Servicer the “full
power and authority, acting alone, to do or cause to be done any
and all things in connection wth [the] servicing and
adm ni stration” of nortgage loans referred to it. The parties
agree that 8 3.01(b) of the PSA grants CVSLP the power to initiate
actions in its own name with respect to |loans that have been
referred to it for special servicing and that CVMSLP woul d t herefore
have been entitled to bring this action. The parties dispute
however, whether the PSA al so grants LaSalle Bank, in its capacity
as Trustee, the power to initiate litigation. LaSalle Bank argues
that both § 2.01 and § 8.02(iii) of the PSA grant the Trustee the
power to prosecute and defend on behalf of the certificatehol ders
| egal actions.

A case remarkably simlar to this one is LaSalle Bank Nat’|

Assoc. v. Nomura Asset Capital Corp., 180 F. Supp.2d 465 (S.D.N. Y.

2001). In Nonmura, the Court rejected the defendant’ s argunent that
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the special servicer, and not the trustee, was the real party in
i nterest. Like the case at hand, Nonmura involved a sale of
nortgage loans to a trust and the i ssuance of certificates pursuant
to a pooling and servicing agreenent.! LaSalle Bank served as the
trustee of the trust, and Lend Lease Asset Managenent, L.P. (“Lend
Lease”) served as the special servicer. The defendant argued that
Lend Lease and not LaSalle Bank was the real party in interest
because the pooling and servicing agreenent granted the specia
servicer the power toinitiatelitigation with respect to defaulted
|l oans. 1d. at 470.

The Court in Nomura rejected the defendant’s argunent
concluding that “it is clear that LaSalle is a traditional trustee
who sinply contractually delegated sonme of its duties to [the
special servicer].” Id. The Court held that the terns of the
pool i ng and servicing agreenent granted LaSalle Bank the power to
bring suit on behalf of the certificateholders. 1d. at 471. As
the Court explained, the plain neaning of 8§ 2.01* “ordinarily
i ncludes the power to bring suit to protect and nmaxi m ze the val ue
of the interest thereby granted.” 1d. 1In concluding, the Court
stated: “the nere fact that the PSA assigns certain duties to Lend
Lease in connection with maxim zing recovery of defaulted |oans

does not affect the basic premse ... that a trustee of an express

“Many provisions of the pooling and servicing agreement in
Nonmura are exactly the sane as provisions of the PSA executed by
First Union, LaSalle Bank and others in this case.

2Section 2.01 of the pooling and serving agreenent in Nonura
is identical to 8 2.01 of the PSA in this case.
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trust is the real party in interest when suing on behalf of that
trust.” 1d.

This Court is in full agreenent with the reasoni ng of and the
concl usion reached in Nonmura. Merely because the PSAin this case
del egates to CVMSLP the right toinstitute a suit inits capacity as
Speci al Servicer does not affect the basic prem se that the trustee
of an express trust is the real party in interest when suing on
behal f of the trust. Section 3.01 of the PSA grants CNMSLP the
power to act “alone” and “in its own nanme” in certain
ci rcunst ances, but in no way suggests that this power is exclusive
or sonehowrestricts the power and authority of LaSalle Bank as the
Trustee. That CVMSLP and LaSal |l e Bank each have the authority to
institute suit does not negate the right of LaSalle Bank to so act.

Lehman argues that Normura is distinguishable because the
pool i ng and servicing agreenment in Normura contained a provision,
not found in the PSA in this case, expressly authorizing the
trustee to initiate and prosecute litigation. Thereis no nerit to
this argunent. The Normura Court held that the trustee’s power to
initiate litigation came from two separate and independent
provi sions of the pooling and servicing agreenent, nanely 8 3.07
whi ch expressly granted the trustee the power to bring litigation
and 8 2.01 which inpliedly granted the trustee the power to bring
litigation. Id. at 471. The Court concluded that either one of
t hose provisions, standing alone, granted the trustee the power to
bring suit. Al though the PSA in this case does not contain a
provi si on expressly granting LaSall e Bank the power to bring suit,

it does contain a provision which is identical to 8§ 2.01 of the
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pool i ng and servicing agreenent in Nonmura. Section 2.01 of the PSA
in this case, when read together with other provisions of the PSA,
grants LaSalle Bank the authority to institute this action as the
real party in interest.

In contending that LaSalle Bank is not under Rule 17(a) the

real party ininterest, defendant relies on Pianbino v. Bailey, 610

F.2d 1306 (5th G r. 1980). I n Pianbi no, the trust documents at
i ssue authorized the conpliance officer to enforce the rights of
the beneficiaries but was silent as to whether the trustee was
authorized to do so. The Fifth Crcuit held that the conpliance
of ficer and not the trustee had the power to enforce the rights of
the beneficiaries. |d. Pianbino is distinguishable fromthis case
because the trust agreenent at issue there stated that the nanmed
trustee “shall have no discretion or authority or responsibility
under the provisions of the [Instructions to Conpliance Oficer].”
Id. at 1322. The PSA in this case gives the Trustee oversight
powers and repeatedly states that the Special Servicer serves on
behal f of the Trustee.

For these reasons, this Court concludes that LaSalle Bank is
the real party in interest in this case and that the clains
asserted by it are not subject to dism ssal under Rule 17(a). The
Nonura case is directly on point, and this Court agrees with the
reasoning in that case. As in Nonura, the PSA here gives LaSalle
Bank the power to bring litigation on behalf of t he
certificatehol ders.

(b)

Statute of Limtations
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Under Maryland law, a civil action nust be filed within three
years of the date when the cause of action accrues. M. Code Ann.
Cts. & Jud. Proc. 8 5-101. The question when an action accrues is
left to judicial determ nation. Harig v. Johns-Manville Prods.

Corp., 284 Mi. 70, 75 (1978).

Maryl and foll ows the discovery rule under which the cause of
action accrues when the clainmant in fact knew or reasonably should

have known of the wong. Poffenberger v. Risser, 290 Md. 631, 636

(1981). Thus, alimtations period begins to run when the cl ai mant
gai ns “know edge of circunstances whi ch ought to have put a person
of ordinary prudence on inquiry [thus, charging the individual]
with notice of all facts which such an investigation would in al

probability have disclosed if it had been properly pursued.” |d.
at 637 (citation omtted). Recently, the Court of Appeals
confirmed that the discovery rule applies in breach of contract
cases, but noted that “when the date of the breach and the
di scovery of the breach are the sanme, the discovery rule is

satisfied.” Br agui ner NMasonry Contractors, Inc. v. The Catholic

Univ. of Anmerica, 368 MiI. 608, 628 (2002).

Def endant Lehman contends that this action is barred by
l[imtations. Plaintiff’s conplaint was filed in this Court on
August 1, 2001. According to defendant, any alleged breach on its
part occurred on Novenber 25, 1997, which was over three years and
ei ght nonths before plaintiff's conplaint was filed. Def endant
thus argues that the applicable three-year Maryland statue of
[imtations had expired when this civil action was fil ed.

It is undisputed that the warranties at i ssue were all nade by
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Lehman on Novenber 25, 1997, which was the date of the MPA
cl osi ng. It is also not disputed that Warranty xx specifically
referenced certain environnmental reports. Defendant argues that
the reports referenced in Warranty xx disclosed that the FEL
Facility was environnental ly contam nated, and contends that First
Uni on and LaSall e Bank, as parties to the M.PA, were charged with
know edge of the information contained in these reports whether or
not they had read them According to defendant, since the reports
charged LaSalle Bank with know edge of the information contained
therein, LaSalle Bank was placed on inquiry notice of a potenti al
breach of warranty on Novenber 25, 1997. In order for this Court
tofind that the claimof LaSalle Bank is barred by limtations, it
must under the applicable Maryland |law determne: (1) that the
reports referenced in Warranty xx disclosed that the FEL Facility
was environnentally contam nated; and (2) that LaSalle Bank nust
under the evidence here be charged with know edge of the
informati on contained in those reports.

This Court has reviewed the entire record in this case,
i ncl udi ng the docunents and cases cited by defendant Lehman at the
hearing.®® Following such review, the Court concludes that the

reports referenced in Warranty xx would not have placed LaSalle

BDuring the hearing held on Novenber 22, 2002, defendant
argued that this Court could conclude that plaintiff’s clains were
barred by limtations by reviewing just three docunents and two
cases: (1) the MPA, (2) the 1997 Phoenix Report; (3) the
Envi r onnment al | ndemi ty Agr eenment ; (4) Leqg V. Count y
Conmm ssi oners, 200 F. Supp.2d 535 (D. M. 2002); and (5) Braguiner
Masonry Contractors, Inc. v. The Catholic Univ. of America, 368 M.
608 (2002).
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Bank on inquiry notice that the FEL Facility was environnental ly
contam nated or that Lehman had breached in any other way the
warranties made by it. The parties agree that the reports
referenced in Warranty xx are the Phoeni x report and the attached
TTI report. Al t hough the Phoenix report indicated that certain
contam nants were found at the FEL Facility, the conclusion of the

report proposed “no further action” for soils or groundwater

contam nants. (Enphasis added). A person of ordinary prudence
reviewing this report would have concluded that if any of the
contam nants found at the FEL Facility were of concern, the report
woul d have recommended further testing or a renediation plan but
woul d not have recommended (as it did) that no further action
should be taken. It is also significant that the Phoenix report

dealt only with a small portion of the FEL Facility and did not

address other material matters, including, inter alia, that there
was environnental contamnation at an adjacent site and that
AgquaTerra had recommended that a full site investigation be
conduct ed.

Lehman has repeatedly denied in this case that it was put on
notice of environnental contamnation at the FEL Facility as a
result of its review of the Phoenix and TTl reports. Lehnman’s own
expert has testified that a review of the Phoenix and TTI reports
would not have alerted Lehman to the presence of material
environnental contamnation at the FEL Facility. Furt her nor e,
Lehman’s answer to an interrogatory also denies that a review of
the referenced reports woul d have reveal ed material environnental

contam nation. Lehman’s response to Interrogatory No. 20 states:
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Based on its knowedge from the
envi ronnent al reports regarding t he
envi ronmental condition of the FEL Facility at
the time of the Cosing Date [Novenber 25,
1997], Lehman di scl osed the prior presence of
certain substances at the FEL Facility and was
i nformed by environnental consultants that no
remediation of the soils and groundwater
underlying the property was expected to be
required by the NJDEP. Under the NIDEP s
standards, the FEL Facility was not known to
be environnentally contam nated. (Enphasis
added) .

Mor eover, although Lehman had reviewed the Phoenix and TTI
reports, wtnesses designated by Lehman to testify on its behalf
denied that Lehman was aware that nmaterial environnmenta
contam nation existed at the FEL Facility.

Not wi t hst andi ng the fact that Lehman has consistently denied
that it was put on notice of environnmental contam nation as a
result of its review of the Phoenix and TTI reports, Lehnman
nevert hel ess now argues that those sane reports put LaSall e Bank on
inquiry notice of contam nation at the FEL Facility. Def endant
points to testinony of plaintiff’s environnental expert that the
reports identified “serious environnental risks.” In addition
def endant points to the CMSLP | etter dated Decenber 11, 2000 which
states that the reports revealed “significant environnenta
i ssues.” Defendant’s reliance on this evidence is m spl aced.

As not ed herein, defendant’s contention that these reports put
LaSal |l e Bank on inquiry notice is significantly undermned by its

position that these sane reports did not put Lehnman on notice of
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contamination at the FEL Facility.' Al though the Phoenix report
identified some environnmental concerns, it did not propose any
further testing or renediation, and it ultimately concl uded that no
further action was required for soils or groundwater contam nants.

In sum this Court is satisfied on the record here that the
contents of the Phoenix report and those of the attached TTl report
woul d not have put LaSalle Bank on inquiry notice that the FEL
Facility was contam nated or that Lehman had breached any of its
warranties. LaSalle Bank had no know edge of circunstances which
woul d have put it on inquiry notice until Decenber 11, 2000, when
it received aletter fromCWVMSLP descri bing serious contan nation at
the FEL Facility property. Accordingly, this Court finds and
concludes that the statute of limtations period did not begin to
run until Decenber 11, 2000. Because plaintiff’s claim was
properly brought within three years of that date, defendant’s

statute of limtations defense must fail.?*®

¥Unl i ke def endant, whi ch has taken i nconsi stent positions with
regard to the i npact of the Phoenix and TTl reports, plaintiff does
not rely on these reports to support its claim that the FEL
Facility was contam nated but instead has consistently asserted
that these reports msled all who read them I|eading them to
believe that the FEL Facility was not environnental |y contam nat ed
on Novenber 25, 1997

Because this Court has concluded that the information
contained in the reports referenced in Warranty xx woul d not have
put LaSal |l e Bank on inquiry notice of a potential breach, it is not
necessary for the Court to consider whether LaSall e Bank shoul d be
charged with First Union’s know edge of the information contained
in those reports as an assignee or third-party beneficiary, and
whet her plaintiff’s clainms are for breach of warranty or for breach
of defendant’s obligations to cure breaches or repurchase the FEL
Facility Mrtgage Loan.
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(c)
Def endant’ s Wi ver Def ense

In support of its motion for summary judgnent, defendant
Lehman has al so argued that plaintiff’s clains based upon all eged
breach of the warranties at issue here are foreclosed as a matter
of law by Lehman’s pre-closing disclosures. According to Lehman,
the environnmental contam nation of the FEL Facility was discl osed
to LaSal |l e Bank prior to the closing date of Novenber 25, 1997. In
support of this argunent, defendant once again notes that the
Phoeni x report and the TTl report were referenced in Warranty xx
and once again contends that the contents of those reports
di scl osed that the FEL Facility property was contam nated. Lehman
mai ntains that as a result of such disclosure, plaintiff LaSalle
Bank waived its right to claimthat the warranties at issue were
br eached.

As not ed herei nabove, a plaintiff suing for breach of warranty
need not under New York |law prove that it relied on the truth of
the fact warranted in order to establish the defendant’s liability
for breach of warranty. Ziff-Davis, 554 N.Y.S. 2d at 453. In Glli
v. Metz, 973 F.2d 145 (2d Gr. 1992), the Second Circuit held that

the ruling in zZiff-Davis applied in cases where the truth of the

warranties was uncertain or in dispute at the tine of execution of
the contract. The Court explained, however, that “[w] here a buyer
closes on a contract in the full know edge and acceptance of facts
di scl osed by the seller which woul d constitute a breach of warranty
under the terns of the contract, the buyer should be foreclosed

fromlater asserting the breach ....” [d. at 151. In Rogath v.
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Si ebenmann, 129 F.3d 261, 265 (2d Cr. 1997), the Second Circuit
reaffirmed the Galli exceptionto the Ziff-Davis rule, holdingthat

“where the seller discloses up front the inaccuracy of certain of
its warranties, it cannot be said that the buyer — absent express
preservation of his rights - believed he was purchasing the
seller’s promse as to the truth of the warranties.”

Facts of record here do not support defendant’s waiver
defense. As the Court has concluded in rejecting Lehman’s statute
of limtations defense, the contents of the environnental reports
referenced in Warranty xx woul d not have alerted plaintiff LaSalle
Bank to the fact that the FEL Facility property was environnental |y
contam nated nor to the fact that Lehman had breached any of its
warranties. LaSalle Bank did not at the tinme of the closing have
“full knowl edge and acceptance of facts disclosed by the seller”
whi ch woul d render Lehman’s warranties false. See Galli, 973 F. 2d
at 151. Under the circunstances, there was no waiver by LaSalle
Bank of its right to claim that the warranties at issue were
breached by Lehman.

I n support of its argunent that the Phoeni x report and the TTI
report contained sufficient information to have resulted in a
wai ver, defendant relies upon Johnson v. Metz, 1993 U. S. Dist. LEXIS
16429, at *9 (N.D.N. Y. Nov. 15, 1993). Such reliance is m spl aced.

I n Johnson, the seller specifically told the buyer that there was
a contam nation problem Lehman never made any such di sclosure in
this case but has instead nerely relied upon an environnenta
report which concluded that no further action was necessary to

address previous environnmental concerns.
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On the record here, this Court concludes that the Phoenix and
TTlI reports did not constitute full disclosure by Lehnman to LaSal |l e
Bank of facts which would constitute a breach of warranty. Since
there were no ot her disclosures nmade by Lehman regarding the truth
of its warranties, defendant’s wai ver defense nust fail.
(d)
Pronpt Notice of Breach

Finally, defendant argues that it was not given pronpt notice
of its alleged breaches as required by 8 2. 03 of the PSA and by New
York law. Section 2.03 of the PSA provides that if any party to
t he agreenent di scovers a breach of any representation or warranty
contained in 8 3 of the MLPA which materially and adversely affects
the interest of the certificateholders, such party shall pronptly
give notice to the parties to the PSA and to the appropriate rating
agenci es. Defendant contends that First Union, CMSLP and LaSall e
Bank di scovered defendant’s al | eged breaches no | ater t han Novenber
25, 1997, that Lehman was not provided with notice of these all eged
breaches until Decenber 11, 2000, and that plaintiff therefore did
not act pronptly in providing such notice.

As shown by the evidence here, CMSLP first | earned of serious
envi ronnent al contam nation of the FEL Facility property on Qctober
9, 2000, when Building Evaluation and Technol ogy, Inc. issued a
Phase | environnental assessnent of the site revealing that
contam nation was present prior to the securitization. Sone two
months | ater, CMSLP gave notice of Lehman's all eged breaches to
LaSall e Bank, to the master servicer, to Lehman and to other

interested parties.
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This Court concludes that notice to Lehman within two nonths
of discovery by LaSalle Bank of the breaches at issue constituted
pronmpt notice under 8§ 2.03 of the PSA. Defendant’s argument to the
contrary is based on the fal se assunption that LaSall e Bank or the
speci al servicer had know edge of Lehnman’ s breaches on Novenber 25,
1997. As this Court has herein concluded, neither LaSalle Bank nor
any other party had been placed on notice of Lehnman's alleged
breaches on that date. |t was not until Cctober 9, 2000 that CVSLP
recei ved such noti ce.

For these reasons, this Court concludes that defendant’s |ack
of pronpt notice defense nust |ikew se fail.

VI

Renedy for Breaches

This Court has herein determ ned that defendant Lehnman has
breached warranties and representations contained in the MPA
Pursuant to 8 3(c) of that Agreenent, defendant Lehman, since it

tinmely received notice of such breaches, is required, inter alia,

to repurchase the affected nortgage |loan from LaSalle Bank at a
price equal to the purchase price. Plaintiff LaSalle Bank is here
seeking the entry of an Oder requiring defendant Lehman to
repurchase the nortgage |oan at issue. In view of the pending
bankruptcy proceedings involving Howell and Hurley, the parties
di spute whether it is now possi ble for Lehnan to repurchase the FEL
Facility Mortgage Loan. Plaintiff LaSalle Bank is therefore
seeki ng danages as alternative relief.

Under New York law, a |l oan seller’s failure to repurchase non-

conform ng loans upon demand as required by a contract is an
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i ndependent breach of the contract entitling the plaintiff to
pursue general contract renedies for breach of contract.

Resolution Trust Corp. v. Key Fin. Servs., Inc., 280 F.3d 12 (1st

Cir. 2002). Applying the principles of that case here, this Court
concludes that, if it is not possible for defendant Lehnman to
repurchase the FEL Facility nortgage | oan because of the pending
bankruptcy proceedings, plaintiff may still recover traditiona
contract damages in this case. However, the parties here dispute
t he anmount of danmages to which plaintiff would be entitled as a
result of Lehman’s breach of the contract at issue.
The “Purchase Price” is defined in § 101 of the PSA as:

[A] cash price equal to the outstanding
princi pal bal ance of such Mortgage Loan as of
the date of purchase, together with (a) all
accrued and unpaid interest on such Mrtgage
Loan at the related Mdirtgage Rate to but not
including the Due Date in the Collection
Period of purchase plus any accrued interest
on P & | Advances, and (b) all related and
unrei nbursed Servicing Advances plus any
accrued interest thereon; provided that the
Purchase Price shall not be reduced by any
outstanding P & | Advances.

In Resolution Trust, the First Crcuit affirned the district

court’s cal cul ati on of damages whi ch i ncluded the anbunt which the
seller would have paid had it repurchased the |oan when it was
supposed t o have done so, the anmbunt of statutory interest, and the
cost of mtigation and servicing. 1d. at 18.

On the record here, this Court concludes that, as alternative

relief, LaSalle Bank is entitled to damages in the anount of
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$11,497,861.86, reflecting the principal amunt of the |oan
($8, 285,851.57), plus ordinary interest ($1,884,400.59), plus
def aul t i nt erest ($899, 475. 22), pl us servi ci ng advances
($798,134.48), and minus suns already collected by LaSalle Bank
during the bankruptcy proceeding ($370,000.00). LaSalle Bank has
of fered no basis for the other itens of damages clained by it. As
alternative relief, plaintiff LaSalle Bank is accordingly entitled
to a recovery of $11,497,861.86. in danages.
VI |

Concl usi on

For all the reasons stated herein, plaintiff’s notion for
summary judgnment will be granted, and defendant’s notion for
summary judgnent wll be denied. The Court wll enter an
appropriate Order requiring defendant Lehman to repurchase the FEL
Facility Mortgage Loan, or if that is not possible, awarding

damages in the anount of $11,497,861.86 to LaSalle Bank.

Senior United States District Judge
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